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Thirty years of cost overruns,
1 power outages,2 gaps in 
oversight,3 security lapses,4 a number of high-profile acci-
dents, and unaddressed concerns about the temporary and 
permanent storage of radioactive waste,5 make nuclear power the 
bête noire of the U.S. energy sector. But growing popular con-
cern about the threats posed by global climate change and the 
emerging support for a carbon tax or a cap on greenhouse gas 
(“GHG”) emissions is changing the cost-benefit analysis tradi-
tionally applied to nuclear power.6 Proponents are heralding the 
return of nuclear power as a “new day for energy in America.”7
The latest evidence of a nuclear renaissance comes with the 
recent license application by NRG Energy, Inc. (“NRG”) to the 
Nuclear Regulatory Commission (“NRC”) to build and operate 
two new reactors at its facility in Bay City, Texas—the first appli-
cation filed with the NRC in thirty years, and the first of twenty-
one such applications the NRC anticipates receiving over the 
next eighteen months.8 One of the principal arguments for this 
expansion is that by replacing coal and gas-fired electricity gen-
eration capacity nuclear reactors could slow the overall growth 
of GHG emissions.9 Nonetheless, nuclear power has financial 
and legal hurdles to clear before it can assume a role as a cred-
ible program to combat global warming. 
Nuclear plants are economical to fuel and operate but pro-
hibitively expensive to build. Thus, renewed investment in 
commercial nuclear power will only come when “the cost of 
producing electricity using nuclear apower will be lower than 
the risk-adjusted costs associated with alternative electric gener-
ation technologies.”10 Moderate reductions in construction cost, 
construction time, operation costs, and capital costs could, theo-
retically, make nuclear competitive with coal and natural gas.11 
Nuclear electricity generation could also become more competi-
tive if the externalities associated with carbon-emitting fuels are 
internalized through either a carbon tax, a cap-and-trade system, 
or a tax credit for carbon-free electricity generation.12 Also, the 
Energy Policy Act of 2005 provides for a clean-energy loan pro-
gram that would guarantee up to eighty percent of total project 
cost of innovative technologies—including nuclear power—that 
avoid “anthropogenic emissions of greenhouse gases.”13 Leav-
ing aside the question of health and human safety, the competi-
tiveness of nuclear power may ultimately depend on whether the 
federal government imposes additional costs on coal and natural 
gas—a notion with considerable political momentum.
Moving forward, the salient issue will not be financing, but 
safety. Due to the magnitude of the harm presented by nuclear 
materials, the frequency with which that harm can occur, and 
the limited prospects for mitigating it, a dramatic expansion of 
the nuclear power industry would pose considerable risks to the 
health and human safety of the American public.14 At its current 
level of operation, commercial U.S. reactors will discharge at 
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least 105,000 metric tons of spent fuel by 2035.15 So far only two 
countries have identified specific sites to deposit this waste—the 
United States (Yucca Mountain) and Finland (Olkiluoto). Nei-
ther facility will be ready to receive material for at least another 
decade.16 Since 1998, utilities have brought dozens of breach-
of-contract suits against the U.S. government because the NRC 
has failed to honor its Standard Contract commitments to remove 
waste from temporary on-site storage facilities pursuant to the 
Nuclear Waste Policy Act;17 the NRC has argued that it cannot 
be obligated to remove waste before it has a place to store it 
permanently.18 No doubt methods will be developed to reduce 
the volume of waste and to improve the overall safety of the 
nuclear fuel cycle. Alternative disposal techniques, such as deep 
bore geologic disposal, might also be viable. Until then, waste 
disposal will remain an open question and a potential hazard.
Primary responsibility for nuclear safety belongs to the 
NRC.19 Unfortunately, the NRC’s decisions to outsource security 
functions to private contractors, to rely on voluntary reporting 
standards, and to enforce its regulations selectively have shaken 
public confidence.20 Nonetheless, when it comes to forcing higher 
safety standards, the states’ hands are tied.21 State authority to 
regulate the safety of radiological materials either under state 
or federal statutes is pre-empted by the Atomic Energy Act.22 
Private citizens can bring suits under the Price-Anderson Act, 
but such suits have little effect in forcing higher safety standards 
when operators are held to a federally determined standard of 
care (not strict liability) and citizens are barred from seeking 
punitive damages.23 Moreover, new standing requirements for 
challenging plant licensing will make it more difficult for private 
citizens’ groups to challenge the construction of new plants.24 
Absent changes in federal law, the effectiveness of safety stan-
dards for the operation of plants and the disposal of waste will 
depend primarily on the NRC’s careful stewardship.
The nuclear industry is asking environmentalists to pick their 
poison—global warming or nuclear power—and some are cau-
tiously opting for the latter.25 Climate change has given nuclear 
power a second hearing. Rigorous safety standards, a plan for 
their robust enforcement, and a fail-safe scheme for permanent 
waste storage have the potential to create broad public support 
for nuclear power;26 a single accident, on the other hand, could 
erase that support overnight.27 By taking the lead and insisting 
on stricter safety standards and a plan for permanent storage 
of reactor waste materials, the industry could prevent a nuclear 
renaissance from becoming what the public will view pessimis-
tically as a “relapse” for nuclear power in the United States.
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